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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,

:

Plaintiff/Appellee,

:

v.

:

PAUL ANTHONY CERRONI,

:

Defendant/Appellant.

Case No. 980217-CA

Priority No. 2

:
BRIEF OF APPELLEE

JURISDICTION AND NATURE OF THE PROCEEDINGS
Defendant appeals his conviction for unlawful possession of a controlled
substance (methamphetamine), a third degree felony, in violation of Utah Code Ann.
§ 58-37-8(2)(a)(i) (1996). This Court has jurisdiction pursuant to Utah Code Ann. §
78-2a-3(2)(e) (1997).
STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW
1. Since he observed defendant's car involved in multiple traffic violations,
was the officer justified in stopping it? This Court reviews a trial court's factual
determination of whether a traffic violation was committed in an officer's presence for
clear error. State v. Spurgeon. 904 P.2d 220, 224 (Utah App. 1995) (citing State v.
Delanev. 869 P.2d 4, 6-7 (Utah App. 1994)). This Court "will not disturb a trial

courts findings regarding traffic violations committed in the officer's presence unless
those findings are against the clear weight of evidence." JcL (citations omitted).
2. Since the methamphetamine had already been seized, is there any basis
for reviewing the subsequent patdown search? Since the baggie of
methamphetamine was not the product of a patdown search, any discussion about a
patdown is irrelevant. Because there is no reason to review the patdown search, there
is no standard of review.
3. Since, by pulling his watch out of his pocket, defendant inadvertently put
the baggie containing methamphetamine in plain view, was the officer justified in
seizing it? This Court reviews the factual findings underlying the trial court's decision
to grant or deny a motion to suppress evidence using a "clearly erroneous" standard. It
reviews the trial court's conclusions of law based on these facts under a "correctness"
standard. State v. Brown. 853 P.2d 851, 854-855 (Utah 1992) (citing State v. Ramirez.
817 P.2d 774, 781-82 (Utah 1991)).
4. Since defendant drove beyond a stop sign before stopping, had open
containers in his car, smelted of alcohol, and became hostile when approached by
the officer, was it reasonable for the officer to inquire whether defendant was
armed? Whether a specific set of facts gives rise to a reasonable suspicion or to
probable cause is a determination of law and is reviewable nondeferentially for
correctness with a measure of discretion to the trial judge when applying that standard
2

to a given set of facts. State v. Pena. 869 P.2d 932, 939 (Utah 1994); see also State v.
McGrath, 928 P.2d 1033, 1036 (Utah App. 1996).
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
United States Constitution, Amendment IV:
The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not
be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.
Utah Constitution, Art. I, § 14:
The right of the people to be secure in their persons, houses,
papers and effects against unreasonable searches and seizures shall not be
violated; and no warrant shall issue but upon probable cause supported by
oath or affirmation, particularly describing the place to be searched, and
the person or thing to be seized.
STATEMENT OF THE CASE
Defendant was initially charged with unlawful possession of a controlled
substance (methamphetamine), a third degree felony, in violation of Utah Code Ann.
§ 58-37-8(2)(a)(i) (1996), driving under the influence, a class B misdemeanor, in
violation of Utah Code Ann. § 41-6-44 (1996), defective equipment (lights), a class C
misdemeanor, in violation of Utah Code Ann. § 41-6-118 (1996), and failure to wear a
seatbelt, a class C misdemeanor, in violation of Utah Code Ann. § 41-6-182 (1996) (R.
7-9).
Before trial, defendant made a motion to suppress the baggie of
methamphetamine he inadvertently pulled out of his pocket after the officer asked if he
3

had any weapons (R. 128-141). An evidentiary hearing was held on the motion (R.
175-225), and the parties presented argument at a subsequent hearing (R. 226-242).
The trial court, ruling from the bench, denied defendant's motion to suppress (R. 242243).
Defendant pled conditionally guilty to the possession of methamphetamine count
to preserve the suppression issue, and the other three counts were dismissed (R. 146156). The trial court accepted defendant's plea and sentenced him to zero-to-five years
in the Utah State Prison (which the judge suspended), a fine of $5,000 (with $4,000
suspended), and 36 months probation (R. 157-160). Defendant timely appealed (R.
161-163).
STATEMENT OF FACTS1
At about 10:30 p.m. on 21 September 1996, an officer made a traffic stop of
defendant's car after observing several violations: an inoperable license plate light, an
inoperable right tail light, and cracked and missing reverse lights; in addition, the
occupants were not wearing seat belts, and the car failed to stop at a stop sign (R. 180181, 188-189, 193, 198-199, 204-205, 214; 220-222).

1

An appellate court views the evidence "in the light most favorable to the trial
court's ruling on the suppression motion." Sandv City v. Thorsness. 778 P.2d 1011,
1012 (Utah App. 1989).
4

After he approached the stopped the car, the officer smelled the odor of alcohol
and saw three open beer bottles on the back seat (R. 181-182, 190; 221). When the
officer asked defendant if he had been drinking, defendant became hostile and began
cursing, yelling, and waving his arms (R. 182, 190). When the officer asked defendant
to get out of the car, and asked if he had any weapons, defendant pulled on a chain in
his pants pocket, retrieving a pocket watch, and said, "All I have is this" (R. 182-184,
191, 198, 199; 206-208; 222).
Pulling the watch up from his pocket also revealed a plastic baggie that contained
a white powdery substance (R. 184, 199-200; 222). The officer asked defendant,
"What's that?" Defendant replied, "What's what?" The officer again asked, "What's
that?" Defendant became agitated and hostile, threw up his hands, and used profanity
at the officer, at which point the officer seized the baggie. Id The powder it contained
field-tested positive for methamphetamine (R. 201; cf R. 96).
SUMMARY OF ARGUMENT
Multiple traffic violations committed in the officer's presence justified the traffic
stop here. Because defendant drove beyond a stop sign before stopping, had open
containers in his car, smelled of alcohol, and became hostile when approached by the
officer, it was reasonable, before conducting a field sobriety test, for the officer to
inquire whether defendant was armed. By pulling his watch out of his pocket in
response to the officer's question, defendant inadvertently put the baggie containing
5

methamphetamine in plain view. Therefore, the officer was justified in seizing it.
Because defendant pulled the baggie out of his pocket before being frisked, there is no
basis to review the frisk.
ARGUMENT
Point I
MULTIPLE TRAFFIC VIOLATIONS COMMITTED IN THE
OFFICER'S PRESENCE JUSTIFIED THE TRAFFIC STOP HERE
Defendant argues that the traffic stop of defendant was not justified (Def. Br. at
7-12). Although he reargues the evidence (see Def. Br. at 3-12), because defendant
fails to establish that the trial court's findings were clearly erroneous or against the
clear weight of evidence, his argument fails.2
"[A] police officer is constitutionally justified in stopping a vehicle if the stop is
'incident to a traffic violation committed in the officer's presence.'" State v. Lopez.
873 P.2d 1127, 1132 (Utah 1994) (quoting State v. Talbot. 792 P.2d 489, 491 (Utah
App. 1990)).
The trial court's conclusion that the officer was justified in making the stop here
was fully supported by the evidence. The officer who stopped defendant's car testified

2

Defendant argues in part that a video purportedly taken by the officer "would
have shown that the stop was not justified" (Def. Br. at 12). However, defendant has
not challenged the State's pretrial assertion that no videotape of this stop was ever made
by this officer (R. 99-100; cf R. 194-195), nor has defendant raised a discovery issue
on appeal (see R. 71, paragraph 3; R. 105-106).
6

at the suppression hearing that he observed multiple equipment and moving violations
(R. 180-181, 188-189, 193). An officer who arrived as back-up also testified that he
observed multiple equipment violations on defendant's stopped car (R. 204-205, 214).
Defendant, in contrast, testified that neither his taillights nor his license plate light were
burned out. He admitted only that his reverse light was missing a lens cap (R. 221).
In addition, defendant did not account for the two moving violations observed by the
officer who stopped him (R. 221-222). Therefore, the trial court was correct in
concluding that the traffic stop was justified because it was incident to traffic violations
committed in the officer's presence (R. 241; see Lopez. 873 P.2d at 1132).3
Pointll
BECAUSE DEFENDANT PULLED THE BAGGIE OUT OF fflS
POCKET BEFORE ANY PATDOWN SEARCH, THE PATDOWN
ITSELF IS IRRELEVANT
Defendant argues that the officer had no right to conduct a patdown search (Def.
Br. at 12-16). However, since the baggie was not the product of a patdown search (R.
182-184, 191, 198, 199, 206-208, 222), any discussion about a patdown is irrelevant.

3

It is also apparent that the trial court resolved any credibility determinations
against defendant. This Court must defer to that credibility determination. See State v.
Workman, 852 P.2d 981, 984 (Utah 1993).
7

Point III
BY PULLING HIS WATCH OUT OF HIS POCKET IN RESPONSE
TO THE OFFICER'S QUESTION, DEFENDANT PUT THE
BAGGIE CONTAINING METHAMPHETAMINE IN PLAIN VIEW,
AND THE OFFICER WAS JUSTIFIED IN SEIZING IT
Defendant argues that he did not voluntarily consent to pull the watch from his
pocket (Def. Br. at 16-17). But consent is not at issue since the officer never asked
defendant to pull the watch from his pocket (R. 191). The officer asked, "Do you have
any weapons?" (R. 191, 199; but see R. 222). In response, defendant pulled out his
pocket watch, inadvertently exposing a baggie which contained a white powdery
substance (R. 184-185, 199-200). Since it was in plain view, the officer was justified
in seizing it.
A seizure is valid under the plain view doctrine if (1) the officer is lawfully
present, (2) the item is in plain view, and (3) the item is clearly incriminating. See
State v. Keitz. 856 P.2d 685, 690 (Utah Ct. App. 1993).
After observing defendant's car fail to stop at a stop sign (R. 180), and,
following the traffic stop, smelling an odor of alcohol and observing three empty beer
bottles in the back seat (R. 180-182), the officer was justified in having defendant get
out of the car and submit to a field sobriety test. See State v. Ottesen, 920 P.2d 183
(Utah App. 1996); Bountiftil Citv v. Maestas. 788 P.2d 1062 (Utah App. 1990). Thus,
the officer was lawfully present when he saw the baggie containing a "white powdery

8

substance" protruding from defendant's pocket (see R. 184). Since the baggie was in
plain view and immediately incriminating, the officer was justified in seizing it. Keitz,
856 P.2d at 690.
Point IV
BECAUSE DEFENDANT RAN A STOP SIGN, HAD OPEN
CONTAINERS IN HIS CAR, SMELLED OF ALCOHOL, AND
BECAME HOSTILE WHEN APPROACHED BY THE OFFICER,
IT WAS REASONABLE FOR THE OFFICER TO ASK WHETHER
DEFENDANT WAS ARMED
Defendant argues that the officer had no right to inquire about the object in
defendant's pocket once he was convinced it was not a weapon (Def. Br. at 17-18;
citing State v. Chapman. 921 P.2d 446, 453 (Utah 1996)). Defendant's argument rests
on a false premise. The officer had not yet conducted a patdown search when he asked
defendant if he had any weapons (R. 191, 199, 222), and did not know that the bulge in
defendant's pocket was not a weapon (R. 190-191). In any event, based on the totality
of circumstances, the officer was justified in asking defendant if he was armed.
As a preliminary matter, an officer, for his own protection, may order a driver
out of a vehicle he has stopped for a traffic violation. State v. Schlosser. 774 P.2d
1132, 1135 (Utah 1989) (citing Pennsylvania v. Mimms: 98 S.Ct. 330 (1977)). An
officer is also entitled to follow ordinary safety procedures to protect himself. See
United States v. Merklev. 988 F.2d 1062 (10th Cir. 1993) ("[W]henever the police
confront an individual reasonable believed to present a serious and imminent danger to
9

the safety of the police and public, they are justified in taking reasonable steps to
reduce the risk that anyone will get hurt") (citation omitted). This may include waiting
for a back-up officer to arrive, asking a suspect to step out of the vehicle, and even
asking the suspect if he or she is armed. See Chapman. 921 P.2d at 453.
Based on the circumstances here, the officer was amply justified in taking
ordinary safety precautions, including asking defendant if he was armed. The officer
had observed defendant fail to stop at a stop sign (R. 180). He smelled alcohol in the
car and observed three empty beer bottles (R. 180-182). When he asked defendant if
he had been drinking, defendant became hostile and argumentative and began yelling
and waving his arms (R. 190). Under the circumstances, the officer was justified in
asking defendant if he was armed. See State v. RochelL 850 P.2d 480 (Utah App.
1993) (after traffic stop, where officer smelled alcohol, saw open container, and asked
if the defendant had any weapons, baggie containing white powder defendant pulled
from his bulging pocket was admissible); see Utah Code Ann. § 77-7-16 (1996) (officer
who has temporarily stopped a suspect for questioning may frisk the person for
dangerous weapons if he reasonable believes he or any other person is in danger).
Thus, the trial court correctly concluded that the officer properly seized the baggie of
methamphetamine that defendant inadvertently pulled from his pocket (see R. 241-242).

10

CONCLUSION
Defendant's conviction and sentence should be affirmed.
The State does not request oral argument or a published opinion in this case.
RESPECTFULLY submitted this /2kK day of August, 1998.
JAN GRAHAM
Attorney General

BARNARD N. MADSEN
Assistant Attorney General
CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Brief of Appellee was mailed by
first class mail this ?6itiday of August, 1998, to:
Wayne A. Freestone
Parker, Freeestone & Angerhofer
Bank One Tower
50 West 300 South, Suite 900
Salt Lake City, Utah 84101
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Addendum A
Transcript of Suppression Hearing (R. 175-225)
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-oOo-
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BE IT REMEMBERED that on the 11th day of August,

9

1997, the above-entitled matter came on for hearing before

10
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1

PROCEEDINGS

2

THE COURT:

State of Utah versus Paul Cerroni is

3

on for the defendant's Motion to Suppress, as I understand,

4

is that correct?

5

MR. FREESTONE:

6

THE COURT: Very well.

7

MR. FREESTONE:

8

That's correct, Your Honor.
Let's proceed.

Your Honor, first of all, we'd

like to motion the Court to invoke the exclusionary rule.

9

THE COURT:

10

Okay, how many witnesses do we have?

MR. JEPPESEN:

The two officers involved in the

11

arrest are both present, Your Honor, John McMann and Bruce

12

Graham.

13
14

THE COURT: And who's going to be the first
witness?

15

MR. JEPPESEN:

16

MR. FREESTONE:

I don't know.
Well, Your Honor, maybe we ought

17

to talk about that immediately.

18

the law that when a pretext stop is alleged, which is a stop

19

that's like in this case for a traffic offense that led to

20

another offense, that the State has the burden of showing

21

that the warrant-less traffic stop was lawful.

22

has the burden, so I believe that they would need to present

23

their evidence first.

24
25

MR. JEPPESEN:

It's my understanding of

So the State

We submit that the defendant has

misplaced their reliance on case law which has been

000i?7

4

I
1

subsequently overruled and that the issue of a pretext stop

2

has no bearing in the State of Utah at this time.

3

Honor, the defendant has had, I can't say, at least from

4

July 22nd to file a motion in this matter and I think it's

5

highly unfair that we don't receive anything from them until

6

the middle of last week, and then expect us to proceed

7

today.

8

And, Your

We've discussed this matter several times, I've

9

never understood what the basis for their motion was until

10 we received the memo.
11

THE COURT: Well, I don't think--whether his

12

timing or not may be another matter, but the fact of the

13

matter is is that it seems to me there'd be a great

14

inconvenience to the witnesses to continue this.

15

MR. JEPPESEN:

16

THE COURT:

17

forward in this matter today.

18

this is a Motion to Suppress the State should go forward and

19

present evidence.

20

It would.

So therefore, I think we ought to go

MR. JEPPESEN:

I believe that even though

Very well, Your Honor, we're

21

certainly willing to do that.

22

Officer Graham and Officer McMann.

23

THE COURT:

24

We have two witnesses then,

Thank you, who will be the first

witness?

25

MR. JEPPESEN:

I

We'll call Officer Graham first.

OOOi^b

5

1
2

THE COURT: Very well.
forward.

3
4

MR. JEPPESEN:

I think they've imposed the

exclusionary rule.

5
6

Officer Graham, step

THE COURT:
wait outside?

Okay, would the other officer please

We'll call you.

7

OFFICER BRUCE GRAHAM,

8

having first been duly and legally sworn, was

9

examined and testified on his oath as follows:

10

11

DIRECT EXAMINATION

WPr

JgPPEgEN;

12

Q

State your name and occupation.

13

A

Officer Bruce Graham, now employed with the St.

14

George Police Department, formerly of the Utah Highway

15 Patrol.
16
17

THE COURT:

Would you spell your last name for the

court clerk?

18

THE WITNESS:

19

THE COURT:

20

Q

G-R-A-H-A-M.

Thank you.

BY MR. JEPPESEN:

And on September 21st, 1996,

21 which I believe was a Saturday evening, which agency were
22

you working for?

23

A

The Utah Highway Patrol.

24

Q

And approximately 10:30 on that evening, where

25

were you located and what were you doing?

OOOli'u

6
A

I was working in the city of Tooele near the

intersection of Vine and Broadway observing vehicle traffic.
Q

Were you assigned to a particular district or

squad at the time of that incident?
A

The Utah Highway Patrol DUI Squad.

Q

Thank you.

And as you, you say you were

stationary on Vine and Broadway?
A

Yes.

Q

Was there a vehicle that drew your attention?

A

Yes, a vehicle had passed by and I noticed several

violations.
Q

All right, and what direction was he going, if you

recall?
A

It was southbound on Broadway.

Q

All right, and what did you observe with regards

to the vehicle and any violations?
A

The vehicle did not have a license plate light,

the right tail light was inoperable, I could see that the
reverse lights in the rear of the vehicle covered with
plastic were broken off and there were no light bulbs.

I

noticed that the occupants were not wearing seat belts, and
also I noticed the vehicle stopped seven to ten feet past
the stop sign at Vine and Broadway.
Q

Upon making those observations, what did you do

then?
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1

A

2

I initiated my overhead lights and made a traffic

stop.

3

Q

Where did the stop occur?

4

A

200 South Broadway.

5

Q

Approximately two blocks from Vine Street?

6

A

Yes.

7

Q

All right, and upon the vehicle coming to a stop,

8

where did you park your vehicle?

9

A

Directly behind the suspect vehicle.

10

Q

Were your overhead lights on at the time?

11

A

Yes, they were.

12

Q

And did you leave them on?

13

A

Yes.

14

Q

After exiting your vehicle, what did you do then?

15

A

I approached the vehicle, I observed that there

16

were two occupants in the vehicle, there was no one in the

17 back seat, just two in the front, and as I approached the
18

window I could detect immediately the odor of an alcoholic

19

beverage coming from the vehicle.

20

Q

All right, and was the driver's window open?

21

A

Yes, it was.

22

Q

What did you ask him to do?

23

A

I asked for a driver's license and a registration

24

at which time I looked down into the back seat and I could

25

see three open containers of alcohol, they were the brown

I
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glass beer bottles. At that time I received a registration
with the name Paul Cerroni on the registration.
Q

And did that, did he also have a driver's license?

A

I don't recall him offering a driver's license,

only the registration.
Q

All right.

Upon obtaining the registration, what

did you do then?
A

I asked Mr. Cerroni if he had been consuming

alcohol tonight, and he immediately became hostile, he was
saying things like, "This is f-ing b.s., you're harassing
me, I'm just going to my grandmother's house, why don't you
cops just leave me alone," that kind of behavior, which
surprised me, I hadn't accused him of anything, just asked
him for a license and registration.

At that point I asked

him to exit the vehicle for two reasons:

One to check for

Driving Under the Influence of alcohol or drugs, and number
two, to search for and retrieve the open containers.
Q

All right, and did he exit the vehicle?

A

He did.

He exited the vehicle and came towards

the back of the car.
Q

All right.

A

At that point I told him that I was going to pat

him down to make sure he had no weapons.
Q

All right.

Were there any other officers present

up to this point?
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A

Yes, as I was approaching the window of the

vehicle I noticed another patrol car pulled up and Officer,
or Trooper McMann walked up the passenger side of the
vehicle and he was standing on the passenger side of the
car.
Q

Okay.

So he approached the passenger side about

the same time you approached the driver?
A

Moments later, seconds later.

Q

Okay.

A

Yes.

Q

Was there any artificial illumination of the area?

A

I take it that it was dark at that time?

There were no street lights right* above there,

no.
Q

All right.

A

Yes.

Q

All right.

Did you have your headlights on?

Where was Officer McMann's vehicle in

relation to yours?
A

Mine was directly behind the suspect vehicle.

His

vehicle was off to the left in the street.
Q

I see. And you say the defendant then walked to

the rear of the vehicle?
A

Yes.

Q

What happened next?

A

After I made my intentions known to pat him down

and search for weapons, he immediately pulled on a chain in
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1

his pocket and said, "All I have is this."

2

was immediately drawn to the pocket as he was reaching for

3

something.

4

Q

5

And my attention

And were you able to see anything in there, in the

pocket?

6

A

I just saw the chain come out and it had a watch

7

on it.

8

Q

All right.

9

A

At that point--

10

Q

Had it created any noticeable bulge in his pocket

11 you observed?
12

A

Yeah, that was a watch in his right front pocket.

13

Q

Okay.

14
15

As he pulled the watch out of his pocket,

what happened?
A

I could see about a half inch of a baggie, a clear

16

plastic baggie, and I could see a white powdery substance in

17

the' baggie.

18

"What's that?"

19

down, and I said, "Whatfs that?"

20

and then he immediately became hostile again throwing up his

21

hands saying, "This is m.f.-ing b.s., and I don't have to

22

take this, I'm just going to my grandmother's house."

23

that point I took my finger and thumb, pulled the baggie out

24

of his pocket.

25

white powdery substance that I observed.

I pointed to it with my right hand and I said,
And he said, "What's what?"

And he looked

And I pointed to it again

At

I could see that it contained more of the
At that point I
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1

handed the baggie to Trooper McMann.

2

the investigation because he's a Drug Recognition Expert.

3
4
5

Q

All right.

I had him take over

Up to this point, had you recognized

the defendant, Paul Cerroni?
A

I recognized the name Paul Cerroni.

I asked him

6

if I had ever arrested him before or if he had ever been

7

arrested for the use of cocaine or methamphetamine, and he

8

said, no, he's never been arrested before.

9

Q

All right, is that person in the courtroom today?

10

A

Yes, he is, he's sitting at the defense table.

11

MR. JEPPESEN:

May the record reflect that the

12 witness has identified the defendant, Paul Cerroni.
13
14

THE COURT:

The individual in the blue shirt

without the tie?

15

THE WITNESS:

16

THE COURT:

17
18

Q

Yes, Your Honor.

Very well.

BY MR. JEPPESEN:

And you say you then turned the

investigation over to Trooper Graham or, I'm sorry, McMann?

19

A

Yes.

20

Q

What happened next?

21

A

Mr. Cerroni continued to act verbally hostile as

22

he was being questioned by Trooper McMann.

Trooper McMann

23

requested a Field Sobriety Test and he refused those, he

24

would not cooperate.

25

arrested and placed in Trooper McMannfs patrol vehicle.

He was then placed in handcuffs and
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Q

And was the baggie.of powdery substance taken into

custody?
A

It was.

Q

How did you gain control of that?

A

With my finger and thumb I pulled it out of his

pocket, I then handed it to Trooper McMann, he handled all
the evidence procedures and testing procedures.
Q

All right.

What is a DRE?

A

It's a Drug Recognition Expert, you have to go to

schooling and receive a certification.
Q

And what is the purpose of that certification, or

what does it attest to?
A

He can perform field tests which can show if

someone has consumed or is under the influence of any drugs.
Q

As opposed to alcohol?

A

Yes, sir.

Q

I see. Was the substance in the bag subsequently

tested by you or Officer, Trooper McMann to determine its
content?
A

Trooper McMann tested it.

Q

Was that in your presence?

A

It was not.

Q

Okay.

After Trooper McMann arrested the

defendant, which vehicle was he placed in?
A

Trooper McMannfs vehicle.
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1

Q

And did you accompany them to the police station?

2

A

I did not.

3

Q

All right, and you say there was another occupant

4

I waited for the tow truck.

in the front seat?

5

A

Yes.

6

Q

Was he identified?

7

A

I don't recall his name and I didn't record that.

8

Q

All right.

9

A

He stepped out of the vehicle, he was patted down,

What was, what happened with him?

10

he had no weapons.

He said he had just been in the vehicle

11

for about two minutes, he was picked up by Mr. Cerroni on

12

the corner somewhere, he walked home.

13

Q

Did you, are you the one that patted him down?

14

A

Yes.

15

Q

Did you notice any odor about him?

16

A

I did not.

17

Q

And so he just left the scene?

18

A

Yes, he did.

19

Q

All right.

20

evidence other than the three open bottles of alcohol?

21

A

No.

22

Q

Thank you.

23
24
25

Did you find any other incriminating

MR. JEPPESEN:

I have no other questions of this

witness.
THE COURT:

Questions for this witness?
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MR. FREESTONE:

1

Yes, Your Honor, thank you.

CROSS EXAMINATION

2
3 BY MR. FREESTONEt
4
5

Q

Officer Graham, you said that you were parked at

the intersection of Vine and Broadway, which street were you

6 parked on?
7

A

I was parked near that area, about two streets

8 north of Vine and Broadway, that's where I first saw the
9 vehicle traveling south on Broadway.
10
11
12

Q

Okay.

Approximately how close were you to

Broadway, where you were parked?
A

I was right at a street that intersected Broadway.

13

The vehicle had passed just a few feet in front of my patrol

14

vehicle.

15

Q

Were you parked there or had you stopped just to--

16

A

I had just pulled across the intersection, a

17

vehicle was coming so I stopped and yielded the right-of-way

18

to that vehicle, which was Mr. Cerroni's vehicle.

19
20

Q

When you saw Mr. Cerroni's vehicle, did you

recognize Mr. Cerroni?

21

A

I did not.

22

Q

You said that as it went by, you noticed that the

23

license plates were not illuminated, that the reverse lights

24

were broken, it didn't have bulbs in them?

25

A

Uh-huh, yes.
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1

Q

And that the tail light was cracked, right?

2

A

The right tail light was inoperable.

3

Q

Oh, it wasn't working at all?

4

A

There was, there's four tail lights on this type

5

of car, three of them were working, the one on the right, in

6

this position, was not working, that's why it was

7

inoperable.

8

Q

9

operating?

10

A

Was that a violation since the other one was

I consider it to be an unsafe condition of a

11 vehicle if all the tail lights arenft working properly.
12

Q

And then it was your testimony that you then

13

pulled out and followed Mr. Cerroni for approximately two

14

blocks, is that correct?

15

A

Yes.

16

Q

Why did you follow him for two blocks?

17

A

I was getting behind the vehicle, observing the

18 vehicle, watching for any driving patterns or anything like
19

that, watching for any movement in the vehicle, anything

20

suspicious.

21

said, he stopped seven to ten feet past the stop sign which

22

made me concerned that he may be impaired in some way,

23

that's why I pulled it over and made the vehicle stop.

As the vehicle came to Vine and Broadway, as I

24

Q

Is it difficult to see around the corner on that

25

street?

^ ,. „ . _ .,
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1
2
3
4

A

I don't recall.

I don't recall if any cars were

parked along the roadway.
Q

Okay.

Then you said that after he pulled over you

approached his vehicle on the driver's side, right?

5

A

Yes.

6

Q

And at that point you smelled alcohol, is that

7

correct?

8

A

Yes.

9

Q

After you smelled alcohol, how long after that was

10

it before you asked Mr. Cerroni to step out of the vehicle?

11

A

One minute.

12

Q

Okay.

After he stepped out of the vehicle did you

13

attempt to smell his breath to see if the alcohol was

14

emanating from him?

15

A

I hadn't gotten to that point yet.

He was still

16

walking back towards the back of the vehicle and he was

17

still being hostile, yelling, raising his arms, I wasn't

18

going to get right up to his face and have him end up

19

hitting me or something like that.

20

Q

Did he ever threaten to hit you?

21

A

No.

22

Q

He was yelling though?

23

A

Yes, and throwing up his hands in this kind of

24 motion.
25

Q

Okay, so after he walked back to the end of the
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1

vehicle, then at that point is that when you told him you

2

were going to frisk him?

3
4

A

I didn't say I was going to frisk him, I said, "Do

you have any weapons?"

I just asked him a question.

5

Q

Okay.

6

A

And he said, "All I have is this."

And thatfs

7

when he pulled on a chain that was hanging in his pocket,

8

which had a watch on it.

9

Q

So you never did indicate to him prior to him

10

pulling the watch out that you were going to frisk him,

11

correct?

12

A

No, I didn't.

13

Q

You just asked him if he had any weapons.

14

A

I just said, "Do you have any weapons," because I

15 was prepared to turn him around, put his hands on the back
16

of his head so I could pat down his pockets to see if he had

17

any weapons.

18

Q

19

Did you at any time order him or ask him to remove

the watch from his pocket?

20

A

I did not.

21

Q

Did you at some point recognize Mr. Cerroni as

22
23

being someone you had had previously arrested?
A

Not until he was, sometime during that process I

24

asked him, because I recognized the name, and I asked him

25

several times and he kept saying, "No, I've never been
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1

arrested," but the name kept coming back into my head and it

2

sounded familiar.

3

Trooper McMann was talking to him about Field Sobriety tests

4

and he was, you know, still yelling, at that point I think I

5

recognized that I had arrested him before.

6

exactly when during that process though.

7

Q

8

And I think probably about the point when

I can't remember

Did you ever fill out any reports yourself on this

arrest?

9

A

I didn!t.

I talked to the arresting officer,

10

Trooper McMann, and told him what Ifd observed prior to the

11

stop.

12

Q

13
14
15
16

He wrote the report.
So your testimony is that Trooper -McMann was the

arresting officer?

I

A

He's the one that placed him under arrest, yes.

Q

Officer Graham, I'm going to show you a document

here, and ask if you recognize that document at all?

17

A

I don't.

18

Q

Is that not your signature down at the bottom?

19

A

That's not.

20

Q

Okay.

21

MR. JEPPESEN:

22

THE WITNESS: No.

23

MR. JEPPESEN:

24
25

Q

I didn't hear the answer.

Thank you.

BY MR. FREESTONE:

So was there at any point an

attempt by you to ascertain whether or not there was any
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alcohol on Mr. Cerroni's breath prior to the time that he
pulled the watch out of his pocket?
A

As he continued to talk I could detect the odor of

alcohol coming from his breath and person.
Q

You could detect that?

A

Yes.

Q

From what point did you detect that?

A

Sometime during the time between when he was

standing right in front of me and Trooper McMann asked him
to step over to where he was standing, at that point, when
he was right in front of me.
Q

So that was before he removed the watch?

A

After.

Q

That was after?

A

Yes.

Q

Okay, but at any time before he removed the watch,

did you notice that there was any odor of alcohol coming
from his breath?
A

I did not check yet.

Q

Now, just so that I'm clear on this, you had

noticed that both backup lights were, that the lenses were
missing and the bulbs were missing, is that correct?
A

Yes.

Q

Did you use your video camera when you pulled Mr.

Cerroni over?
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1

A

I don't recall if my video was on or not.

2

Q

At any point do you recall turning your video on

3
4
5

during the stop?
A

It's supposed to come on automatically when you

turn on your overhead lights. When you turn it off, you

6 have to do that manually or if you're out of the vehicle it
7 has a remote, if you hit that remote you can either turn it
8 off or on the opposite of what it is in the vehicle.
9
10
11

If

it's off, it'll turn it on, if it's on, it'll turn it off.
Q

Okay.

So to your knowledge, was your video camera

ever on?

12

A

I don't believe it was.

13

Q

Is there a policy about the officer that pulls

14

someone over having the video camera on?

15

A

I'm not aware of any.

16

Q

As a general practice though you would videotape

17
18

someone that you pulled over, correct?
A

I would say approximately 90 percent of the stops,

19

85 to 90 percent of the stops would be on video, there's a

20

lot that aren't for any other difficulties, either

21 positioning of the vehicle or if your battery goes dead on
22 your remote, the nine volt battery, then it doesn't operate
23

properly.

If your vehicle's being worked on and they unhook

24

the battery, it sets them all to the default setting so you

25

have to go in and redo everything before you can use it.

If
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1

the tape runs out, many times you go to the jail you forget

2

to turn it off manually, the tape runs out, automatically

3

rewinds and then tapes over your stops.

4

technical difficulties.

5

to pretty much be a technician to keep track of them every

6

day and stay on top of it.

7

Q

8

Therefs a lot of

They1re hard to operate.

You have

To you knowledge did any of those things occur

during this stop?

9

A

I donft recall. When I make arrests I make copies

10

of the videotapes and I give them to the secretary at the

11

dispatch or at the UHP Office.

12

all videotapes, sending them out to attorneys, and anyone

13

who requests them, and charges $5. There's a policy that

14

says they keep those tapes for 90 days then they roll them

15

over and tape over them.

16

arrest, for what reason, I don't know, it wasn't recorded,

17

why there wasn't a tape, or what happened, or anything.

She's the one that handles

There's no tape available for this

18

Q

Do you recall giving a video to the secretary?

19

A

I don't.

20

There's hundreds of arrests, hundreds of

videotapes, I don't keep track of them.

21

Q

22

Do you recall reviewing the videotape, the

cassette tape at any time after the arrest?

23

A

I don't review any tapes, I just take them to

24

court with me.

25

anything.

I

I don't review them to write reports or

It's too hard to rewind, try to find the exact
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stop and area, it just takes too much time.
MR. FREESTONE:

That's all I have, Your Honor.

THE COURT: Anything further for this witness?
MR. JEPPESEN:

I have no other questions, Your

Honor.
THE COURT:

You may step down.

THE WITNESS:
THE COURT:

Thank you, Your Honor.
(Inaudible).

MR. JEPPESEN:

We would designate Officer Graham

as (inaudible), and ask that he be allowed to remain at
Counsel table. We111 call Trooper McMann.
TROOPER JOHN MCMANN,
having first been duly and legally sworn, was
examined and testified on his oath as follows:
DIRECT EXAMINATION
BY MR, JEPPESEN:

Q

State your name and occupation.

A

John Michael McMann, Ifm presently a trooper with

the Utah Highway Patrol.
Q

Were you so employed on September 21st, at

approximately 10:30 p.m. of 1996?
A

Yes, I was.

Q

And what were you doing that evening?

A

That evening I was assigned with the DUI Squad of

the Utah Highway Patrol.

I patrol the area of Tooele City.
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Q

Was there a particular reason why you and Trooper

Graham were in Tooele that night?
A

As being a member of the DUI Squad, we travel the

state and we're assigned to work different areas of the
state each day.

On that day we were assigned to work the

area of Tooele.
Q

I see. Where were you located about that time,

10:30 at night?

Are you in your vehicle?

A

I was in my marked patrol vehicle.

Q

And do you recall whether you were moving?

A

Yeah, I was driving down Broadway.

Q

All right, and were you in car to car contact with

Officer or Trooper Graham?
A

With the use of a radio, yes, we were.

Q

What do you first recall about this particular

incident, arrest?
A

While driving in my patrol vehicle, Trooper Graham

affected the traffic stop and contacted me by radio to back
him up or assist him in the area of 200 South Broadway.
Q

All right.

When you arrived at that location, do

you recall whether anyone was out of their vehicles?
A

Trooper Graham was standing out of his vehicle.

Q

Okay, was the occupant of the subject vehicle in

his vehicle or out of the vehicle?
A

They were still seated in their vehicle.
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1 II

Q

And what did you do then?

2

A

At that point the defendantf s vehicle was stopped

3

along the curbside, Trooper Graham was behind him

4

approximately 15 to 20, 10, 15, 20 feet.

5

driver's side of Trooper Graham's vehicle, slightly on an

6

angle to provide light.

7

walked up to the curbside or the grassy area to the right of

8

the occupant's or the defendant's vehicle, stood by with my

9

flashlight to assist, and just be a cover officer.

I pulled up on the

I stepped out of my vehicle and

10

Q

And what happened next?

11

A

At that point, while standing there, Trooper

12

Graham was at the window of the defendant's vehicle on the

13

driver's side speaking with him.

14

the defendant to step from his vehicle and they both walked

15

to the rear of the defendant's vehicle between Trooper

16

Graham's patrol car and the defendant's vehicle.

17
18

Q

Trooper Graham had asked

Can you describe for us any comments or motions

that you observed the driver make at that time?

19

A

The driver?

20

Q

Uh-huh.

21

A

He appeared fidgety and nervous, upset that he had

22

been stopped.

23

Q

And what happened next?

24

A

Trooper Graham had advised me of the reason for

25

the stop as it affected license plate light and several
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cracked lights on the rear of the defendants vehicle.

He

also advised me that he saw several open containers of an
alcoholic beverage in the defendant's vehicle and that he
detected the odor of an alcoholic beverage emitting from the
vehicle, and that is why he asked the defendant to step out
of his car so he could perform Field Sobriety tests,
Q

What happened next?

A

Graham had escorted, guided the defendant to the

rear of the vehicle in preparation of performing Field
Sobriety tests.

Graham had asked him if he had any weapons

in his pockets.

He saw a bulge in the pants pocket, as did

I.

I saw Trooper Graham's hand go down to pat the pocket.

He asked the defendant what was in his pocket, he said, from
what I recall, "Nothing, it's a watch."

Then he voluntarily

pulled, it was a watch on a chain, voluntarily pulled that
from his right front pants pocket.
Q

And did he pull it all the way out or just

partially out?
A

He had pulled it out to where the chain was

completely out, the watch was about halfway out.
Q

And then what happened?

A

At that point, during this time that he was

walking back, I had walked down to the pavement and stood in
front of Trooper Graham's vehicle.

While I was

approximately maybe two, three, four feet away from-where

26
1 |j Graham and the defendant were standing.

As he had pulled

2 || out the watch I also observed a small plastic baggie come
3 || out, which was wedged in behind the watch, against the
4 || pants.
5 II

Q

At any time prior to the defendant pulling the

6

watch from his pocket, did you observe Trooper Graham put

7

his hand in the defendant's pocket?

8

A

No, I did not.

9

Q

And what happened then?

A

At that point, after the defendant pulled out the

10

tt
11 watch, we both observed the plastic bag, myself and Trooper
12

Graham, who was positioned slightly behind and to the side

13

of the defendant at the time.

14

asked him what it was. At that point the defendant became

15

verbally agitated, said it was nothing.

16

advised me that he could see a white powdery substance in

17

the bag and pulled the bag out of the pocket, believing it

18

was a suspected controlled substance.

19
20
21

Q

He had pointed to the bag and

Trooper Graham

And what did he do with the baggie after he pulled

it from the pocket?
A

From what I recall, we both looked at it and

22

determined it could possibly be a controlled substance.

23

don't recall if he had placed it on the hood of his car or

24 put it back in the pocket.
25

Q

Do you recall which officer placed it into
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1

evidence?

2

A

I did,

3

Q

Did you subsequently run a presumptive field test

4

on the substance?

5

A

I did.

6

Q

And did you obtain a result?

7

A

I did.

8

Q

A positive result, and what was that?

9

A

Positive for methamphetamine.

10

MR. JEPPESEN:

Your Honor, if we had not earlier

11

done so, we would move to amend Count I, I believe it was

12

done at prelim, from cocaine to methamphetamine,

13

(inaudible).

14

THE COURT:

15

MR. JEPPESEN:

16

THE COURT:

17

20
21

Yes, it's dated September 23, 1996.

The one that I have has not been

amended so we will amend it at this time.

18
19

Is there more than one information?

MR. JEPPESEN:
Q

Thank you, Your Honor.

BY MR. JEPPESEN:

After taking the baggie into

custody, what happened then?
A

At the scene, due to Trooper Graham's previous

22

involvement with the subject, he advised me he had trouble

23

prosecuting a DUI on drugs because he was not a DRE, a Drug

24

Recognition Expert.

25

Expert so he turned the case over to me in hopes of

I was certified as a Drug Recognition
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simplifying the prosecution of the case.
Q

And you had your DRE certification, were you

certified at the time of this?

4

A

Yes.

5

Q

And are you still certified?

6

A

Yes, I am.

7

Q

Would you tell us if you observed any indicia

8

through the physical appearance of the defendant, of the

9

defendant of being under the influence of either alcohol or

10

drugs?

11

A

From my observations, preliminary observations

12

only, no tests were able to be given, I did notice dilated

13

pupils, even with headlights and flashlights his pupils

14

appeared to be dilated beyond normal ranges.

15

agitated and appeared more nervous than would normally be

16

expected during a traffic stop.

17
18

Q

He was very

And did you at any time observe an odor about his

breath?

19

A

During personal contact I did.

20

Q

And what was that?

21

A

Slight odor of an alcoholic beverage.

22

Q

All right.

Did you at any time have an

23

opportunity to determine whether the front seat passenger

24

had any odor about his breath?

25

A

During and prior to the inventory of the vehicle
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I
1

for impound, I had contact with the passenger of the vehicle

2

and he did emit an odor of an alcoholic beverage and

3

admitted to drinking alcohol.

4
5
6

Q

What happened next after the case was turned over

to you?
A

I had placed the defendant under arrest for

7

possession of a possible controlled substance.

Trooper

8

Graham advised me that he had previously arrested the

9

subject for possession of cocaine.

The substance in the

10

plastic baggie appeared to be possibly cocaine due to the

11

powdery appearance.

12

him into my patrol vehicle and began and inventory and

13

impound of the defendant's vehicle at the scene.

14

Q

I placed him in handcuffs and placed

And did you indicate at any point to the defendant

15

that he was also arrested for, as a suspect of driving under

16

the influence?

17

A

I believe I advised him at that time that from my

18

observations I believed he possibly had been using a

19

controlled substance or alcohol.

20

ask him to submit to a Field Sobriety Test and a DRE

21

evaluation, however, he refused that.

22

Q

While at the jail I did

When you walked to the back of the vehicle during

23

the time Trooper Graham was about to conduct his frisk, did

24

you have an opportunity then or subsequently to observe the

25

tail lights and license plate light on the vehicle?
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1

A

Yes, I did.

2

Q

And what did you observe?

3

A

I observed that the rear, or excuse me, the

4

reverse lights, the lenses appeared to be cracked, the

5

license plate light, the lights of the vehicle were still

6 on, the license plate light was not operating properly.

I

7 don't recall, but I believe one of the tail lights was
cracked.

8

Q

9

All right.

10

MR. JEPPESEN:

11

THE COURT:

12

MR. FREESTONE:

I have no other questions.

Any questions of this witness?
Yes, Your Honor, thank you.

CROSS EXAMINATION

13
BY MR. FREESTONE;

14

Q

15

Officer McMann, do you recall testifying at the

16

Preliminary Hearing in this matter?

17

been on November 6th, 1996?

I think that would have

18

A

I remember that, yes.

19

Q

Do you remember testifying that when you arrived

20

that you noticed that the right rear reverse light was

21

missing a cover and bulb?

22

A

23

light.

24

Q

I believe that's what I've said, yes, a reverse

Okay.

Is it your testimony here today that it was

the right rear reverse light or it was both lights, both

25

8
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4

back up lights?
A

I believe I stated a reverse light, I don't recall

at this time which one it was,
Q

Now, the crack in the tail light that you

5

observed, was there any white light emitting from that tail

6

light because of the crack?

7

A

I don't recall.

8

Q

At what point did you, did you just testify that

9

you learned that Officer Graham had recognized the

10

defendant?

11

A

When he had brought him out of the vehicle and

12

walked him to the rear of the defendant's vehicle and did

13

the Terry frisk on the s.ubject because of the bulge in his

14

pocket.

15

and asked him if he had arrested him before.

16

him if he had arrested him before and the defendant had

17

stated, "No."

18

Q

He had advised him that he looked familiar to him
Graham asked

Do you recall Officer Graham telling you, a two

19

way conversation between you and he, that he had recognized

20

Mr. Cerroni as someone he may have arrested before?

21

A

At that time, yes, while we were —

.22

Q

But he was talking to Mr. Cerroni then, right?

23

A

We were all three in the same area.

As I had

24

stated I had walked down onto the pavement and was standing

25

about three feet away from the defendant and Trooper Graham.
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1
2

Q

Cerroni if he had—

3
4

So who was he addressing whenever he asked Mr.

A

He was addressing Mr. Cerroni and then he had

looked at me and said, "I believe we have arrested him

5 before."
6
7

Q

he said that, "I believe that we have arrested him before."

8
9
10

I see, so at that point he was addressing you when

A

Yeah, he had asked the defendant if he had

arrested him, then he looked at me and said he had arrested
him or he believed he had arrested him in the past.

11

Q

Okay, do you recall in the Preliminary Hearing

12

stating that, "While standing there I overheard Trooper

13

Graham ask Mr. Cerroni if he had contacted him before," do

14

you recall that testimony?

15

A

Yes.

16

Q

And then you went on to say, "He says, "Have I

17

arrested you before in reference to marijuana?"

Do you

18

remember testifying to that in the Preliminary Hearing?

19

A

I believe so.

20

Q

And he stated, no, that he had not been arrested

21

before, is that consistent with your recollection of your

22

testimony?

23

A

Yes, it is.

24

Q

Okay, then your testimony was also that Trooper

25

Graham actually informed Mr. Cerroni that for his safety and

I
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1

for the officer's safety he was going to perform a Terry-

2

frisk on him, correct?

3
4
5

A

Yes, as I stated because he did observe a bulge in

his pocket from the watch.
Q

So prior to Mr. Cerroni pulling the pocket watch

6

out of his pocket, pulling on the chain, Trooper Graham had

7

informed him he was going to do a Terry frisk, correct?

8

A

As he was, yes, as he was walking him from the

9 driver seat to the back of his vehicle, in front of Trooper
10

Graham's vehicle, he advised him for his safety that he was

11

going to do a Terry frisk and began patting the outside of

12

his pocket.

13

Q

Began, as soon as he advised him of that he began

14 patting the outsides of his pocket?
15
16
17

A

Just simultaneously while they were walking to the

rear of his vehicle.
Q

I see.

From your observation, was there any

18

articulable, reasonable belief that Mr. Cerroni had a weapon

19

at the time that Officer Graham informed him and did the

20

Terry frisk?

21

A

My belief?

22

Q

No, any articulable or reasonable belief, correct.

23

A

I'd observed the bulge in his pocket, but at that

24

time, not being able to see what Trooper Graham saw, I

25

didn't feel any threat from my perspective.
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Q

Okay.

Now, the bulge in his pocket as you saw it,

could you describe that to us?
A

What it looked like?

Q

Yes.

A

Just from what I recall it would be, the pocket

appeared to be sticking out maybe three quarters to an inch,
approximately that far.

I could visibly see that the pants

were moving up, kind of created a small rounded area by
about two inches across.
Q

And your observation of that bulge, did you

suspect that that might be some type of weapon?
A

From my perspective, no, I didn't, but again, I

didn't see what Trooper .Graham seen.
Q

Now, you testified that at some point you noticed

that Mr. Cerroni's eyes were dilated, correct?
A

Yes.

Q

That was after he had already been handcuffed?

A

Well, I believe that's when I closely looked at

his eyes, after he was handcuffed standing next to my
vehicle.
Q

And that's the point where you noticed that they

were dilated, correct?
A

When I took the time, yes, to actually estimate

their dilation size.
Q

Now, you also stated that you noticed the faint

000208

35
1 II odor of alcohol on Mr. Cerroni' s breath after you'd had very
2

personal contact with him?

3

A

While he was seated in my vehicle.

4

Q

That was in your vehicle?

5

A

While we were getting into the vehicle, while I

6
7

was seated in my vehicle, from what I recall, yes.
Q

Okay, so you noticed then the smell of alcohol

8

after he'd already been arrested, handcuffed, and was being

9

put into the vehicle, correct?

10

A

From what I recall, that's correct.

11

Q

Now, do you remember testifying in the Preliminary

12

Hearing to this:

There was a question, "Is your vehicle

13

equipped with a video camera?"

And you said, "Yes, it is."

14

A

Yes.

15

Q

"Did you use the video camera?"

Your answer was,

16

"Not that I recall because it was Trooper Graham's stop and

17

he has a video camera."

Remember that?

18

A

Yes.

19

Q

"I may have turned it on after he was placed under

20

arrest and turned the camera on him.

I would have to check

21

my video inventory.

If it's another

22

trooper's stop and they have video, it's just not a habit to

23

turn on the video."

24
25

A

I don't recall.

Do you recall that testimony?

I don't recall exactly what I said, but that

sounds probably, sounds accurate.
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2
3

Q

You don't have any reason to believe that you said

something different, correct?
A

No, that sounds like something I would say, where

4

just the back up officer it's not all the time that we turn

5

on our video camera.

6

Q

Okay, then you were asked, "Do you know whether or

7

not Trooper Graham's video camera was working?"

8

answer was, "From what he's told me it was.

9

that traffic stop since then."

10
11

And your

He's watched

Is that accurate as to your

testimony at that time?
A

Probably accurate, again, I don't recall exactly

12

what I said since it's been so long, but that sounds like

13

something I would say.

14

Q

15

A

16

Okay.
I had not had any prior knowledge to him having

any difficulty with his video.

17

MR. FREESTONE:

Okay, just for the record I'm

18

making reference to page 13 of the Preliminary Hearing

19

transcript.

20

Q

BY MR. FREESTONE:

Okay, so you indicated then in

21 your answer, you said, "From what he's told me it was."
22 What did he tell you?
23

A

I don't recall an exact statement, but if we've

24

had an arrest then he would probably go back and look at it

25

to see what he could see on the video, if it could show if
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1 ||the lights were out.
2 ||

Q

I don't recall an exact conversation.

So, it's your testimony now you don't recall any

3 || conversation wherein he told you that he had reviewed the
4 II video?
5

A

No, that's not what I said.

I said I don't recall

6

exactly what he would have said, but if we were talking

7

about video, we usually talk about looking back to see if

8

you can see the Field Sobriety Test properly or see if the

9

light was out or go back and see what a defendant had stated

10
11

during the time of arrest.
Q

Okay, but by your answer here, you're indicating

12

that you'd actually had a conversation with Officer Graham

13

wherein he told you he had reviewed the video, isn't that

14

correct?

15
16

A

I believe so.

If that's in the transcript, I

believe I did say that.

17

Q

Do you recall the substance of that conversation?

18

A

Talking about the video?

19

Q

Your conversation with Officer Graham wherein you

20

say that he told you that he had reviewed the video, did he

21

ever review the video?

22

A

I don't recall.

It wouldn't have been a major

23

part of our investigation.

24

it then he told me he looked at it.

25

Q

If he did tell me he looked at

Is that your recollection now that he told you
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1

that he looked at it?

2

A

To be honest with you, I don't recall exactly if

3

he--I believe he told me he had looked at it.

4

recall exactly what he said about looking at it.

5

Q

6

And you go on to say, "He's watched that traffic

stop since then."

7

A

8

video.

9

Q

10

I don't

How did you know that?

He would have told me that he had watched the

So is it your recollection that he had told you

that he'd watched the video?

11

A

I'm just going by the transcripts that you're

12

repeating to me.

13

remember exactly what was said.

14

review and looking at that video basically what was said and

15

what happened.

16

Q

17

Again, that is over a year ago, I don't
I'd know from my report

And this Preliminary Hearing took place in

November?

18

A

Yes.

19

Q

Now, on redirect examination where Mr. Jeppesen

20

was asking you questions, on that same day in that

21

Preliminary Hearing, Ifm referring to page 17 of the

22

Preliminary Hearing transcript, you were asked again the

23

question, "Are you aware as to whether Trooper Graham has a

24

video of the stop and subsequent interrogation of the

25

scene?"

II

And your response was, "Yes, he said that he did
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1

report the traffic stop and the contact with Mr. Cerroni and

2

while doing my incident report he said he watched it to get

3

me the statements that he had made, such as when he asked

4

Mr. Cerroni his name and if he had contacted him or arrested

5

him before."

6

A

Yes, I do.

7

Q

Now, that testimony specifically states that you

Do you recall that testimony?

8

had a conversation with Mr. Graham wherein he told you that

9

he had watched--

10
11

THE COURT:

You already asked him this.

the point you're making now?

Is there a question here?

12

MR. FREESTONE: Yes.

13

THE COURT:

14

don't understand.

15

discussion.

16

What is

Okay, what is the question?

Again, I

He just said, yes, we had that

Now, are you asking him something else?

MR. FREESTONE:

I'm asking him, yes, I'm asking

17

him whether or not he recalls specifically talking with

18

Trooper Graham and Trooper Graham informing him that he had

19

reviewed that tape at that time.

20

THE WITNESS:

I don't deny that we didn't have

21

that conversation as I stated.

22

about the video, if he's had problem with the video since

23

then, it was unknown to me.

24
25

Q

BY MR. FREESTONE:

I recall talking to him

Now, you also testified that

the Terry frisk, the search at the time, was in front of

40
1

Trooper Graham's vehicle and should have been on his video,

2

correct?

Do you remember that?

3

A

Yes.

4

Q

Now, you filled out several reports incident to

5

this arrest, is that correct?

6

A

Yes.

7

Q

Do you recall in any of those reports mentioning

8

that there were two back up lights that were missing lenses

9

and bulbs?

10

A

I remember in there that there that it references

11

a tail light, back up light, and license plate light.

I'd

12

have to look at my report to know if it says both of them or

13 not.
14
15

Q

Was it your understanding that both of the reverse

lights were missing bulbs and lenses?

16

A

I recall one of them.

17

Q

Okay.

Officer McMann, I'm going to hand you a

18

document here and ask if you can identify what that is a

19

copy of.

20
21
22
23

A

That would be a facsimile of the DUI report that

was typed on the computer by the DUI Squad secretary.
Q

Okay.

Did you have an opportunity to review this

DUI report after it was typed up?

24

A

Yes.

25

Q

And to your knowledge is everything on it true and
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1
2

correct?
A

It's dictated on the telephone into a computer, so

3

what I have said it should be typed on there, yes.

4

knowledge it would be true and correct.

5

Q

Okay.

So to my

Now, the end of the that DUI report under

6

Section 12, it says, Other Occurrences or Facts, that report

7

reads:

8

Graham's video, is that correct?

Entire incident was recorded on a video by Trooper

9

A

That's what it says, yes.

10

Q

Is that what you dictated?

11

A

Yes, it is.

12

Q

Now, after that Preliminary Hearing you discovered

13

that there was, in fact, a video in existence that had been

14

videotaped by your video camera of Mr. Cerroni's car, isn't

15

that correct?

16

A

Yes, I had turned it on.

17

Q

Okay.

18

And that video was given to Mr. Jeppesen, a

copy of that video was given to Mr. Jeppesen?

19

A

Yes.

20

Q

I'm going to ask you if you recognize this as

21

being the copy of that video that was taken that night?

22

A

(Inaudible response)

23

Q

Do you recognize this picture here?

24

A

It looks similar to the one that's produced by the

25

video in my old patrol car.
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1

Q

Do you recall what that is a picture of?

2

A

That is a picture of a traffic stop.

3

Q

Okay, did that traffic stop happen prior to Mr.

4

Cerroni's stop?

5

A

Yes. We record videos for evidence.

It's normal

6

practice.

We've been taught to get the last part of the

7

traffic stop prior to the defendant's traffic stop to show

8

that there is no editing.

9

Q

Okay.

10

A

This appears to be the defendant's vehicle that he

11

Do you recognize this automobile?

was driving.

12

MR. FREESTONE:

13

frame, that you know of?

Is there any way to freeze that

14

MR. JEPPESEN:

15

MR. FREESTONE:

16

THE COURT: Where's the remote?

17

Q

Pause.
Is there a pause in there?

BY MR. FREESTONE:

Okay, so does this appear to be

18

a copy of the videotape that was taped by your vehicle that

19

evening?

20

A

21
22

Q
right?

23

A

That's an intercoding device for security reasons.

24

Q

Okay.

25

A

To p r e v e n t e d i t i n g of t h e t a p e .

II

Yes.
Okay.

What is this little box right here to the

, , -,> ., -
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1
2

Q

I see. Now, that decoding device right there is

over (inaudible end of sentence).

3

A

That's correct.

4

Q

And at that time there were also equal lights

5

shining directly onto the license plate area, is that

6

correct?

7

A

From Trooper Graham's vehicle, that's correct.

8

Q

Okay.

9
10
11

At the time that you apparently started

your video here, Mr. Cerroni had already been arrested and
placed in your vehicle, isn't that correct?
A

I don't recall exactly when I turned it on, but he

12

was under arrest at that time, yes, and being placed or had

13

been placed in my vehicle.

14

Q

Okay, let's just listen to the audio part of this.

15

Does that refresh your recollection as to where he was at

16

the time?

17

A

He was probably in my vehicle.

18

Q

In your vehicle?

19

A

And prior I believe I heard the door slam and he's

20
21
22
23

Okay.

sitting in the vehicle.
Q

Why would you have turned on your video camera

then after he was already in the vehicle?
A

Because he became belligerent and verbally

24

argumentative, just to record what he was saying in my

25

vehicle.
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Q

Oh, for the audio portion of it, is when you

turned it on?
A

Yes.

Since I was transporting him I wanted the

video on to record what he was saying.
Q

Okay.

Do you, after seeing the video do you have

a specific recollection that you had turned on the video
yourself?
A

I do now, yes. And I did before when I made the

copy and went back in to see if I did turn it on.

After you

have made several thousand stops it becomes kind of an
involuntary habit that you place somebody in your car to
turn it on so I go back and make sure I did turn it on.

I

don't recall exactly if I did or not.
Q

Okay.

Now, did you at any time prior to Officer

Graham frisking Mr. Cerroni hear him inquire of Mr. Cerroni
about whether or not he'd been drinking alcohol?
A

Prior to getting him out, is that what you're

referring to?
Q

No, prior to the time that he frisked Mr. Cerroni

or told him he was going to frisk him.
A

I don't recall him specifically asking, but I'm

sure he did since he advised me he did get an odor and saw
several open containers in the vehicle.
Q
Cerroni?

You don't recall him actually inquiring of Mr.
, , ^ .. .-,
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1

A

I believe that when he was at the vehicle he asked

2

him and he had stated, "No."

3

recall.

4
5
6
7

Q

But after he was out of the vehicle, you don't

recall him addressing that subject prior to his-A

I know it was asked, I don't.know exactly when it

was asked, but I remember reading that in my report.

8

MR. FREESTONE:

9

THE COURT:

MR. JEPPESEN:

11

THE COURT:

12

MR. JEPPESEN:

No, Your Honor.

You may step down.
May the witness be excused if he

wishes?

14

MR. FREESTONE:

15

THE COURT:

16

MR. JEPPESEN:

17

THE COURT:

18

anything to present?

19
20
21
22

That's all I have, Your Honor.

Any further of this witness?

10

13

That's all from my report I

I have no objection.

He may be excused.

Anything further?

I have nothing further, Your Honor.

Very well.

MR. FREESTONE:

Does the defense have

Yes, Your Honor, we would ask Paul

Cerroni to give testimony at this time.
THE COURT:

Very well.
PAUL CERRONI,

23

having first been duly and legally sworn, was

24

examined and testified on his oath as follows:

25

DIRECT EXAMINATION
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1

BY MR» FRBSSTQWE?

2 11

Q

Would you state your full name?

3 |

A

Paul Anthony Cerroni.

4 11

Q

And your address?

5 |

A

353 Oak Hill Drive, Tooele, Utah.

6 I

Q

Are you the defendant in this case?

7

A

Yes, I am.

8

Q

On September 21st of 1996, around 10:30 p.m.,

9
10

could you tell us what happened?
A

Me and my friend, Ron Trainer, was coming from his

11

house and going to my folks1 house.

12

speaker box and he was painting his shed.

13

to get some more wood to complete my speaker box.

14

driving up Broadway and I noticed the Highway Patrol parked

15

the wrong way on the street there, and I told Ron, I says,

16

"The DUI Squad's out tonight."

17

of it and I continued up the road and when I drove by him he

18

immediately pulled behind me.

19

stopped, he was still behind me, I continued up Broadway and

20

when I hit Second South he stopped at the stop sign there

21

and that's when I was hit with his red and blue lights.

22
23
24
25

Q

I was building a
I was attempting
I'm

And I didn't think too much

I got to Vine Street, I

How many blocks is that from where you initially

saw the trooper?
A

Three or four blocks from the time that he was

following me by the time he pulled me over.
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1

Q

Okay, what happened next?

2

A

The officer come up to my car, I rolled down my

3 window.

He says to me, "Don't I know you from somewhere?"

4 And I says, "No, you don't." And he says, "Are you Mr.
Cerroni," and I thought that was kind of odd because I

5

6 hadn't told him my name or done anything at that point.
7 knew who I was before I even told him.

He

I didn't have my

8 wallet on me at the time with my driver's license in it, but
I did show him my registration.

9

He said that he'd smelled alcohol, was the first

10
11

thing that he said.

Me nor Ron had nothing to drink at all

12

that night.

13

I was going to pick up some more wood and we was going to go

14

back down to his house and he was going to finish painting

15

his shed and I was going to finish the speaker box.

Like I said, we was over to my mom and dad's.

16

Q

Okay, what happened next?

17

A

I got out of the car and Trooper Graham went to

18

the back of the car, and he says, "The reason why I'm

19

pulling you over is because your lights are burned out on,

20

your tail lights are burned out."

21

looked and none of my lights were burned out, not my license

22

plate light.

23

any problem with, and that would have been the back up light

24

on the driver's side was missing a lens cover cap.
Q

25
II

When I got back there I

The only light that was, that would have been

Did it have a bulb in it?
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A

It did have a bulb in it, yes.

I really didn't

2

think there was a problem with that because unless I was

3

backing down the road that light would not be on and would

4

not be bothering anybody.

5

Q

Okay, what happened next?

6

A

The next thing he said was, "What's that bulge in

7

your pocket?"

That's when I pulled out my pocket watch, I

8

showed him.

9

around, put your hands on the car."

I put it back into my pocket and he said, "Turn
And when I done that,

10

that's when he Terry frisked me.

I turned around and he

11

says, "What's that sticking out of your pocket?"

12

down, I could see nothing.

13

and he says, "That right there."

14

knowledge of the baggie appeared.

I looked

His hands went into my pocket
And that is when my first

15

Q

Where was Trooper McMann at that time?

16

A

Trooper McMann, I do believe, was on the passenger

17

side of the car talking to my friend, Ron, when that was

18

going on.

19

Q

At any time prior to, any time after you got out

20

of the car and prior to the time that you were Terry

21

frisked, was there any inquiry by Trooper Graham about you

22

having been drinking, after you got out of the vehicle?

23

A

No, he did not.

There was, he said nothing about

24

that.

The only thing was is he said, told another officer

25

to take me and he was going to perform a Field Sobriety Test
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on me and when I got over to him is when he says, "There's

2

no need to do this because you haven't been drinking."

3

1 says, "Yeah, that's true, I haven't been."

4

which officer that was, there was a bunch of them there.

5

Q

And

I'm not sure

Now, there was testimony that you were yelling and

6

raising your arms.

7

the officers?

Did you at any time intend to threaten

8

A

No, I did not.

9

Q

Did you make any physical sign of posing a threat

10

to the officers?

11

MR. JEPPESEN:

12

THE COURT:

13
14

Q

A leading question, object.

Sustained.

BY MR. FREESTONE:

Did you at any time make any

gestures with the intent to threaten the officers?

15

MR. JEPPESEN:

16

THE COURT:

17

MR. FREESTONE:

Objection.

Same grounds, Mr. Freestone.
Your Honor, I don't understand I

18

guess, how that's leading.

19

attempted to threaten the officers.

20

MR. JEPPESEN:

21

THE COURT:

22

I'm asking him whether or not he

May I suggest the answer?

Why don't you ask him if he threatened

the officers?

23

Q

BY MR. FREESTONE:

24

A

No, I did not.

25

MR. FREESTONE:

Did you threaten the officers?

That's all I have, Your Honor.
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2
3
4
5

MR. JEPPESEN:

I have no questions of the witness,

Your Honor.
THE COURT:

Mr. Cerroni, you said there were a

bunch of officers, where were there a bunch of officers?
THE WITNESS:

There was Officer Graham, the one

6

that pulled me over, was behind me, Trooper McMann was off

7

on, would be on my driver's side, kind of parked at an

8

angle, there was another one behind Officer Graham, and I do

9

believe a Sheriff showed up there, but when he showed up it

10

seemed like they made him leave, and another city officer

11

that appeared too, and they made him leave.

12

THE COURT:

Do you know who these officers were?

13

THE WITNESS:

14

THE COURT:

15

MR. FREESTONE:

No, I do not know who they were.

You may step down.

Anything further?

No, Your Honor, we don't have any

16

other witnesses.

17

and Mr. Jeppesen indicates that he needs time to respond to

18

our motion.

19

here, and I would suggest that perhaps we give Mr. Jeppesen

20

an opportunity to review'the memorandum and prepare a

21

response to that and that we do this closing statement at a

22

later date.

23

Your Honor, if I might suggest something,

The law would be argued in the closing argument

THE COURT:

Very well.

How much time do you need,

24 Mr. Jeppesen?
25

MR. JEPPESEN:

Thank you.

I'll have my response
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filed this week.
THE COURT: Very well.

Then we'll set it over for

the 25th, is that enough time?
MR. JEPPESEN: Yes.
THE COURT:

Very well.

You'll have your response

available no later than the 19th?
MR. JEPPESEN:

That will be fine.

THE COURT: Okay.
MR. FREESTONE:

Thank you, Your Honor.

(Proceedings concluded).
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Addendum B
Trial Court's Order Denying Suppression Motion (R. 241-242)

16
1 no terry frisk.

Thank you.

2

THE COURT: Anything further Mr. Freestone?

3

MR. FREESTONE: No, Your Honor, we'll submit it.

4

THE COURT: Well, I think there is a two (inaudible)

5 up here.

We have to find out whether there was probable

6 cause to stop.

The testimony at the hearing in front of this

7 Court was that Officer Graham testified that he saw the
8 vehicle in question being driven by Mr. Cerroni and he
9 noticed multiple violations.

He noticed that the —

10 testified there was no license plate light.

he

Well, actually,

11 I think he testified there was no license plate and there was
12 no license plate light, there was no tail light and also he
13 did testify at this hearing, he didn't testify at the
14 previous hearing and obviously couldn't have testified to
15 that he noticed that the defendant failed to stop for a stop
16 sign when he was following him.
17

Though all those violations gave him enough

18 probable cause to stop Mr. Cerroni, I'll overrule or deny the
19 Motion to Suppress on the grounds there was no probable cause
20 to stop this testimony by the officer, that there were at
21 least three violations that he noticed before the car was
22 stopped by him.

And the question is is whether or not there

23 was an impermissible search here and a terry search.

And

24 what we have here is Mr. Cerroni responding to the officer's
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1 question as to what was in his pocket, he reaches in and he
2 pulls out his watch and Trooper McMann watched the defendant
3 do that and Trooper Graham also testified that the defendant
4 responded by pulling his watch out of his pocket and that's
5 when they saw the evidence that they seized and therefore
6 I'll deny the Motion to Suppress on those grounds.
7

Is this matter presently set for a trial?

8

MR. FREESTONE: I don't believe it is, Your Honor.

9 I don't believe that it is.
10

THE COURT: Very well.

11 appropriate —

Maybe it would be

do you want to set it for a pretrial

12 conference?
13

MR. FREESTONE: Yes, Your Honor, I think that

14

THE COURT: Why don't we set for it a pretrial

~

15 conference on the, do you want to do it on the 8th or the
16 15th of September?
17

MR. FREESTONE: Your Honor, I am going to be out of

18 town from the 15th through the 21st, so I'll be back on the
19 22nd.
20

THE COURT: Do you want to set it on the 22nd then?

21

MR. FREESTONE: That would be fine, Your Honor.

22

THE COURT: Very well.

23

MR. FREESTONE: Thank you.

24

(Proceedings concluded)

September 22nd.

